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Re: Proposed Transfer of Development Rights £i'om NewpOlt Beach Marriott
Hotel (Anomaly 43) to Newport Beach Country Club (Anomaly 46);
Project File No. PA2005-140

Dear Mr. 0 Hill:

HHR Newport Beach LLC ("HHR") owns the NewpOlt Beach Marriott Hotel, which is
located at 900 NewpOlt Center Drive and is designated as anomaly 43 in the NewpOlt Beach
General Plan. On June 2, 20 II, HHR submitted the enclosed letter to the City ofNewport Beach
informing it that HHR's consent is required for GolfRealty Fund's proposed transfer of
development rights for 27 hotel rooms from our propelty to the Newport Beach Country Club.

Since we have not heard from you regarding this matter, we are writing to reiterate that
our consent is required for Golf Realty Fund's proposed transfer of HHR' s development rights
from anomaly 43 and to invite you to discuss potential resolutions. If Golf Realty Fund is
interested in purchasing HHR's development rights, it would also need to be able to demonstrate
that it has any necessary consents from its partners. I invite you to call me at your earliest
convenience at (240) 744-1000.

Enclosure

cc: D. Andrew J. Bullard, Esq.
Paul Singarella, Esq.
Daniel Brunton, Esq.
Tim Paone, Esq.
Carol McDermott
Leonie Mulvihill, Esq., Assistant City Attorney
Kimberly Brandt, Director, Community Development Depmtment

SDl797264.2
HOST HOTElS &. RESORTS. INC . • 6903 ROCKLEDGE DRIVE' SUITE 1500' BETHESDA, MD 20817' T (240) 744-1000 F (240) 144-5494
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HHR NEWPORT BEACH LLC
% Host Hotels & Resorts, Inc.
6903 Rockledge Drive, Suite 1500

Bethesda, Maryland 20817

June 2,2011

VIA EMAIL (RUNG@NEWPORTBEACHCA.GOV) & OVERNIGHT COURIER

Ms. Rosalinh Ung
Associate Planner
City ofNewport Beach
3300 Newport Boulevard
Newport Beach, California 92658-8915

Re: Proposed Transfer of Development Rights from Newport
Beach Marriott Hotel (Anomaly 43) to Newport Beach
Country Club (Anomaly 46): Project File No. PA200S-I40

Dear Ms. Ung:

HHR Newport Beach LLC ("OOR") owns the Newport Beach Marriott Hotel
which is located at 900 Newport Center Drive and is designated as anomaly 43 in the Newport
Beach General Plan. HHR has received notice of a June 9, 20II Planning Commission public
hearing to consider the approval of an application filed by Golf Realty Fund to transfer
development rights for 27 hotel rooms from our property to the Newport Beach Country Club
(anomaly 46) in order to facilitate the development of 27 hotel units thereon. HHR has neither
consented to nor approved the transfer of its development rights to any other property owner.
Accordingly, HHR requests that the Planning Commission (I) deny the proposed transfer of
development rights, and (2) instruct the applicant to revise its project application so that it does
not include any transfer of development rights from anomaly 43.

The Newport Beach General Plan and Zoning Code allow anomaly 43 to be
developed with up to 611 hotel rooms. The Newport Beach Marriott is currently developed with
532 hotel rooms; therefore, there is a remaining entitlement to build an additional 79 hotel rooms
on the site. As the owner of anomaly 43, these development rights belong to HHR and they may
not be transferred without HHR's consent. Please note that HHR has not been asked to consent
to the transfer and has not consented to this transfer.

It is important to recognize that the fundamental rationale for TDR programs is to
allow property. o.wnersJo.transfer their valuable development rights·onthe·gpen market to other ..
parcels. (See Penn Central Transp. Co. v. New York City (1978) 438 US 104, 121-122, 129,
137.) Transferring a development right without the owner's consent would directly contradict
this intent. Furthermore, transferring private property from one person to another without the
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owner's consent is an unconstitutional taking and also violates due process. (Missouri Pac. Ry.
Co. v. State ofNebraska ex rei. Board ofTransportation (1896) 164 U.S. 403, 417.)

While Newport Beach's Zoning Code does provide for the transfer of
development rights, such provisions do not authorize the transfer of development rights without
the consent of the holder of those rights. The owner of the donor site must agree to the transfer
and a legally binding agreement must be recorded against the donor site. Newport Beach Zoning
Code, section 20.46.040(F) states:

"Legal assurances. A covenant or other legally binding
agreement approved by the City Attorney shall be recorded against
the donor site assuring that all of the requirements of the transfer of
development rights will be met by the current and future property
owners,"

Of course, a legally binding agreement cannot be recorded against the donor site
without the owner's consent. The requirement to record a legally-binding agreement against the
donor site is a standard provision in TDR programs. (See attached similar provisions in Irvine
Municipal Code, § 9-36-17(G)(I); Los Angeles Municipal Code, § 14.5.9(C) and 14.5.1 1(8);
American Planning Association's Model TDR Ordinance, Section 107 [Instruments of
Transfer].)

The Newport Beach General Plan also reflects that a TDR is an agreement
between two property owners. Land Use Policy 6.14.3 states that:

"Development rights may be transferred within Newport Center,
subject to the approval of the City with the finding that the transfer
is consistent with the intent of the General Plan and that the
transfer will not result in any adverse traffic impacts."

This policy reflects that the property owners themselves are "transferring" the
development rights, but that no transfer can occur without "the approval of the City."

It is clear that no transfer of development rights from HHR to any other property
owner can occur without HHR's express consent. Since HHR has not consented or agreed to any
transfer of its development rights, we ask that the Planning Commission not approve such
proposed transfer. In fact; we object to such a transfer and would have no option other than to
defend our valuable property interests should any such transfer occur.

We thank you in advance for your attention to this matter and look forward to
working with the City to resolve this situation. At this time, HHR has no position on the relative
merits of the Golf Realty Fund development proposal, and reserves all rights with respect to
same. HHR has not provided its express consent to the development rights transfer of 27 hotel
rooms from anomaly 43 for the construction 27 hotel units at the Newport Beach Country Club.
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Therefore, the project should be revised to provide for the hotel units in a manner which does not
rely on a transfer of development rights from anomaly 43.

I look forward to hearing from you regarding this critical matter. Please contact
me at 240-744-5153 or via email atandy.bullard@hosthotels.com.

D. Andrew J. Bullard
Assistant General Counsel

Attachments

cc: Mr. James Campbell, Acting Planning Director
Mr. David Kiff, City Manager
Leonie Mulvihill, Esq., Assistant City Attorney
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fntent. It Is th.e Intoot of this section to allow tranSfer of development ~ghts between sites wllhin the Irvine
Buslne8$: Complex, DevelOpment rights may be transferred from a sending site to a recelvlng site within the
'Irvlne Business Complex aUbJect to the approval of a master plan development case fOl" the transfer: of
development rights (fDRMP) and/or conditional use pennlt. depending upon whalls other.ylse required.
Approved TDRMP and/or CUP development cases shad Include conceptual Protect plans and other required
Information which describe how the intensity on the receMng site shall be used. Dwelopment entitlement
transferred to a reoalvlng alte through an approved lOR shall remain aVailable fOr use on the project site In
accordance with this section unllllt Is used for development or transferred to anothei' eligible site through
appropriate mechanisms described in this section. All contltlons of approvalamnBted with aTDR apprOVal
shall continue to apply to the use of the Intensity on the stJlject site regardless Of discretionary apprO/a1
explr¢lon. If the proposed use requires fI discretionary approval seParate from the lOR approval, aiId the

. separate entJllert'!ent either has not ,been .approved or has been approved but has expired, ~·transferred
intensity may ilot be used unless and until the separate discretionary approval Is apprOllad. In the event the
Intensity Is transferred to another site via a new transfer of development rIghts conditIonal us'e permlt'or master
plan, any nfm conditions of approval shall take precedence. . .
Detennlnatfon ofTDR eOglbllity. Both the sending 8I1d reoelvlng sllea shall be located within the boundaries of
the Irvine BusIness Complex (planning Area 38), .
Masterplan appflcaSon.
1. Applications to conduct B transfer of development rights shall InclUde ~e following Information for the

recaMng sIte:
a. Conceptual site plan.
b. Access plan option.
The applIcation shall conceptually tdentify the proposed useof the totallntenslty for the receiving site
and the adjU8ted trip budget for both the sending and receMl)g sltes.

D91ennlnaflon ofdevelopment rights to be transfef78d.
1, The master plan appJlcaUon Is requtred to facUllate review ofthe conoeplUalslle plan for the receiving

site. As such, the matCJlals required for e IDR master plan development case shall conceptually
Identity the approxlmate locations and configurations of development and potential access points on the
receiving site as well as the corresponding distrIbution of Intensity by legal parcel: a.m., p.rn. and ADT
trips, gross square feet of bUlkilng area, by use; a.YeInng units; arrd hotel rooms.
The appllca1lon shall also identify the Intensity to betransferred from the send'ng site to the receJvlng
site.
The sending site shall retain sUfficient a.m. and p.m. trips end AnTto aChieve 0.125 floor area ~atIo
(FAR) office eqUivalency on the site. .
The CitY.,shaU have the clsC(etfon to pmnlt an applicant to transfer trtps in excess ofthose which would
result In the sending parcel being developed at less than a 0.125 FAR office equlvalency:ln such case,

.the applicant shall have the opt/on rI either (1) providing an Irrevocable offer of dedication of the parcel
to the City r6l" public purposes r:iJ (2) demonstrattng that a viable project exists which w~1 reasona~ly .
function with less than 0.125 FAR ofoffice equivalency. Such offer or denonslratlon shall occur pl10r to
the laauance of bLilding permlt8. .

Transfer~development Ifghts fe~. A fee shall be charged for the transfer of develOpment lights payable prtor
to the Issuance ofbuilding pennits for the receivIng site.
1: Fee rate. Transfer ofdevelopment rights fees shaD be charged as establIshed by resoluUon through the

CItY Council.
FeB ca/culsUon.
Trip Fee II Transferred P.M. Trips 1:1 Total TDR Fee .

Findings. The following findIngs 8h~1I be rriade In orderto approve a,transtel' of development rights
developm8flt case (MP andfor CUP). These findings are In addition to the findIngs required In divlslon2
(chapter 2·9 and chapter 2·17) of this ordinance.
1. The project shall not adversely affect City Infrastructure and services. .
2. There Is no adverse Impact on the surrounding c1rco1at1on system. The performance aiterla 8S

established In the 1992 18C final program EIR 1B maintained as 8 result of no Impact, Or adeql.lBte
mltlgaUon. .

18C database adjustments. A sIte which transfers vehicle trips ("sending site") shall retain sufficient a.m. llIld
p.m. trIps and ADT to achieve,0.125 floor area raUo (FAR) office equlva laney on the site, except as provided
below:
1. The following requirements apply to all master plan and/or conlfllonal use permit applicaUons for

transfers of develOpment rIghts: .
a. Prior to SLQnittal of applications for bl1lding permlta for either the sending or recaJvlng site, the

applicant ahan submit an Instrument prepared to the satlsfaet/on of the Director of Community
Development and the City Attorney executing atransfer of development rights agreement .
between the two sites. The 'clowing InfOrmation shall be Included In the agreement:.
(1) The transferred a.m and p.m. bips and ADT;

Sec. 9-30-17.• Transfer ofdevetopment rtgh~.

A.

B.

c.

D.

F.

G.

. E.



b.

(2) The remaining a.ot end p.m. trips and ADT, including gross square feet of building ares
foreech sne.

Prior to Issuance of bUIlding permits for either the sending Dr receiving sile, the agreement
between tha.sending and reeelving sne as described above shall be re""rded In the office of the I
Orange County Reeorder. . .' . I

(Cod.-1iro;rV,E43S.'.•; Ord. No. 924, ....'...92; ont. No. '2·20, 16, 11..1o..sj; oiii. No. '83::;.4;"3, ici-12.fi;o!tl. No..tU-2. "'3, 2-8. . I
S4; Ord. No.IH-3.I2, 4-Z&-S4; OrrL No. U7, 13. &-14-91; arc/. No. ow. &-Hs; Old. No. 9S~.1 iI. &-ZMS/ arc/.'No. oS-22.13. 11·28 •
i~;})rd. N.G. .1-D7"u,.~~.~~~2, 13. 3-2!:9~L,=~.~~~~~~,~". '-,..., ".'."..-.-"'""-"." .. ,~.'.' " -.. .... . I
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Los Angeles
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§ 14.5.7 GENERAL PROVISIONS AND ZONING Chapter I

(c) A written appeal request specifying In
detail the ground> for the appeal. and

(d)- Other information the City Council
reasonably requests.

3. The City Council shall act On the appeal
within 7S calendar days after receipt of the appeal.

4. If the City Counell fmds for the Applicsnt
on any matter In dispute. the City Council sball
remand the matter to the Agency Board for further
acllon consistent with the CityCouncU's decision. The
City Councll may impose conditions on Ibe remanded
application as it deems necessary to accomplish the

. purposes and objecllves ofllW article. Upon remand,
the Agency Board shall complete its proceedings with
respect to the proposed Transfer In a manner that is
COllslstent with the City Council's acllon on the matter.
Ifthe Agency Board fails to approve the request wilhln
60 calendar days after the City Council remanded Ibe
matter to it. the Applicant may submit the request
directly to Ibe City Counell wIlbour Agency Board
approval.

D. City eouncll Adlon AfterApprOVal by Ageney
Board. Within 60 calendardays aller the Agency Board has
acted to approve, approve wilb conditions or disapprove a
Transfer pumJanlto SUbsection B. above, the City Council
sball act by majority yote to approve, conditionally approve
or disapprove the proposed Trsnsfer for a Resldentisl
Development. The City Councll sbaII not approve or
conditionslly approve a Trsnsfer unless it flnda lhat the
Residential Development resulting from the Transfer will
meet each of the standards set forlb In Subsecllon B.2. of
ibis section. If the City Council's acllon noder this
subsection is at varlsnce from the Agency Jioard's actions
pursuant to Subsection Ji. above, the request shall be
returned to the Agency Board for furlher acllon In keeping
with the City Council's determinationunder this subsection.

E. Mayor Action. When the City Council approves
or conditionally approves a proposed Trsnsfer for a
Residential DeVelopment, the matter together with the Jiles
and reports shall fUrlbwithbe transmltted totheMayor. 'The
Mayor may approve or disapprove the proposed Transfer
within 10 days oflts presentation to him or her. This action
shall be based solely upon the admlnlstrative record and .
whelher IbeMayor belleYes theproposed Transfer conforms '
with the requirements fOr approval set forlb In this section.

If the Mayor disapproves Ibe proposed Transfer, he or she (
sball return the matter, to the City Clerk for presentation to '
the City Council, together with the objections In writing.
The City Couneil wllhln 60 days after Ibe matter has been
returned to It may override the disapprovsl by a two-tblrds
Yote.

If Ibe City Council fails to override the Mayor's
disapprovsl wllhln the 60 days, the Mayor's disapproval
sMI constitute a denial of the proposed Transfer. If the
Mayor falls to return the matter to Ibe City Clerk within teo
days of the presentation to him or ~er, Ibe approval or the
proposed 'l'ran$fer sbaII become lina!.

P. No Subarea Umllatlons. Notwltbatandlng any
limitations Imposed on the Trsnsfer between Subareas
conllllned elsewhere In this article or In Ibe Redevelopment
Plan, there shall be no restricllons on Transfet8 between
SUbareas when the Project located on the Receiver Site Is a
Residential Development.

SEC. 1405,S. DIRECTOR'SDETERMINATlON.

If the Director of Planning determines thatlhe Agency
substantlaJly changed the !lnaI Owner Psrdcipatlon
Agreement or Dispositionand Development Agreement for
s COllllJJerciaJ or "Industrial Project subsequent to City
Council apprOvsl of a Transfer, Ibe Director of Planning
.hall make a determination whether the Owner Participation
Agreement or DIsposition and Development Agreement is
still consistent wilb Ibe Transfer Plan. If the D!n:ctor of
Planning determine. the changes are not consistent with the
City councU's previous action, the Director of PlaunIng
shall report those findings In writing to the Commission for
action by the Commission and City Connell or'theTransfer
Plan shall be deemed null and void.

SEC. 14.5.9. GENERAL REQUIREMENTS.

A. The Agency sbsll estsbJish an accounting of all
Transfers and Public Benelit Payments In the
Redevelopment Plan Areas. The accountings sbaII be
transmItted annuslly to Ibe Commission fOr its review and
shall include the amount of floor area restricted on each
Donor Site and added to each Receiver Site and the d(jlar
amOUnt and related Calculation for each approved Trsnsfer
Plan.

(~"

Rev. 19 (2007) 1-4328 L.A.M.e.



Article 4.5 Transfer of Floor Area Rlghl8 § 14.5.11

(

-(

1. The Agency shall maintain a rerord of the
avallable Floor Area RighlS. 'for each block and
Su\>area wlthln the Redevelopment Project Areas, llIlY
Transfers and other records as may be neceswy or
desirable to provide an up-to-date account of the Ploor
Area RlghlS available for use In llIlY block and Subarea

. within the Redevelopment Project Areas. The records
sball be avallable for public inspection.

2. The Agency sbaU ntalntalnanaccounting of
all Public Benefit Payments derived from Transfers,
and an accounting ofall allocation of the Publlc Benefit
Paymenta. The recorda shall be available for public
Inspection.

B. The FIanrilng DeparlIIIent sball establish a
procewre to coordinate the obtaining of tiraely responses
from affooled City departmentll and ageocies on each Project
Involving a Transfer. as a part of the early consultation
process. referenced above.

C. Any Transfer, approved pursuant to this article.
shall be evidenced by a recorded document. sIgned by the
owner of the Domr Site and !be ownerof the Receiver Site
and·1n a form sadafaclOry 10 lbe City Attorney aod designed
to run with the land. Thls document sbBII clearly set forth
the amount'of"Fll1oJ Alta RiptB tIausft:l1ed and xeshk:C the
BIIo'Yable P100r Area remaining on the Donor Sile.

SEC. 14.5.10. PUBLIC BENEFIT PAYMENT.

A. A Publlc Benefit Payment shall be provided as
part of an approved Transfer Plan aJ1d sball serve a public
purpose. such as: providing for affordable housing, publlc
open space. hlstorlc preservation. recreational. cultural.
community and public faclllties. job training and outreach
programs, affordable child care, streetscape Improvements,
public arts programs, homeless services ptogl1Dls. orpublic
transportation ImprovemenlS. PrIor to approving aTransfer
Plan. the Agency Board or lbe City Council sball make a
finding that the Public Benefit Payment proposed by the
Applicarn In the Transfer Plan, or by the Agency Board Or
the City Council In Its conditional approval, will resullin
Public Beoeflts with an economic value consistent with the
sum ofthe Public Benefit Payment set forth InSubsection C.
of tbIa section.

B. A Public Benefit Payment may be provided by
any combination ofthe payment of monies to the Transfer of
Floor Area Rights Public Benefit Payment Trusl Pund
(·Publlc Benem Pa:rmeot Trust Fund") or by lbe direct

provision of Public Benefita by the Applicant; provided.
however, that without City Council approval, at leasl 50%
of the Publlc Benefit Payment must consist ofcash payment
by the Applicluilto the Publlc Benefit Payment Trust fund.

C. The Publlc Benefit Paymem under llIlY Transfer
Plan shall equal: (I) the sale price of the Receiver Sile, if
it has been purchased through an unrelated third-party
transaction within 18months oflbedateofsubmiBsionofthe
request for approv3J of the Transfer, or an Appraisal, If it
baa not; (2) divided by the Lot Area (prlor to llIlY
dedications) of the Receiver Site; (3) tIuther divided by the
High-Density l'loor Area Ratio Factor, (4) multiplied by
40%; and (5) further multiplied by the numberofsqUarefeet
of PIoor Area Rights to be transl'elTed to the Receiver Site.

[Hxample: If Receiver Site w1lb a Lot Area of
100,000 square feet (before any dedications) was
purchasedfor$40.1lOO.000 (through anunreJatedthlrd
party transactiou within 18 months of the dare of
submission of the requesl for approval of the
TranSfer). the Publlc Benefit PaymelllunderaTransfer
PIl!n transferring 100,000 square feet of P10nr Area
RIghts would equal: (a) $40,000.000 (the purchase
price); (b) divided by 100.000 (the Lot Area of the
Receiver SIIe); (c) divided by 6 (the High-Density
Moor Area Ratio FaClOI); «I) mUldplled Ily 4ll%; 8iiI
(e) multiplied by 100,000 (the number ofsquare feet of

. Floor Area Rights to betranaferred) = $2,666,666.61
(or $26.67 for each square foot of transferred PIoor
Area RIghts).) . .

SEC. 14.5.11. TFAR TRANSF.ER PAYMENT.

A. If the Dnnor Sile is owned by the Agency or the
City, the TPAR Tranafer Paymenlshall be the greater of(a)
10% of the Public BeiJefit Payment calculated pursuant to
8eetlon 14.5.10 C ofthis article, Or (b) $S multiplied by the
number ofsquare feel ofFloorArea RlghtBlO betrailsferred
10 the ReceiverSite, and this TPAR Transfer Payment sbBII
be paid In casb by the Applicant 10 the Publlc Benefit
Payment Trust fund as set fortb In Section 14.5.13 of tbIa
article.

B. If the ~nor Site Is owned by a party other Ihan
the Agency or the City. then theamount and payment ofllllY
TPAR Transfer Payment will be negotiated between the
owner of the Donor Sire and owner of the Receiver SIIe.

C. The Transfer Payment is independent of lbe
Public Benefit Payment.

L.A.M.e. 1-432C Rev. 19 (2OOl)
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4.6 MODEL TRANSFER OF DEVELOPMENT RIGHTS (TDR) ORDINANCE

The model ordinance below establishes a general framework for severing development rights
involving net density and intensity (through PARs) from a sending parcel and transfelTlng them
to a receiving parcel. Section 101 ofthe ordinance authorizes a transfer ofdevelopment rights
(TDR) for a variety ofpurposes, Includi~g environmental protection, open space preservation,
and historic preservation, which are the most typical..

Under Section 104, the local government has two options In setting up the TDR program. The
first involves the use ofoverlay districts, whIch would zone specific Ilfe!lS as seniling and
receIving parcels. The second Involves Identltylng which zoning districts would be sending and
receiving districts in the text ofthe ordinance itself, rather than through a separate amendment to
the zoning ordinance. In both cases, the desIgnations must be consistent with the comprehensive
plan. Section lOS of the ordinance contains a table that shows, -by use district, the permitted
maximum increases in density and PAR that can be brought about through TDR.

Section 106_outIlnes a process by which the zoning administrator would determine the specific
number ofdevelopment rights for a.sending parcel in tenns ofdwelling units per net acre or
square feet ofnonresidential floor area (for commercIal and Industrial parcels) and issue a
certificate to the transferor. Sections 107 and 108 describe the 'instruments by which the
development rights are-legally severed from the sending parcel through instruments oftransfer
and attached to the receiving parcel. Section 107 40serIbes how the applicant for a subdivision
or other type ofdevelopment permit would fonnally seek the use ofdevelopment rights in a
development project (e.g., a subdivision). Note that the transfer would not apply to rezoning.,
but only to specific projects where a development pennit is going to be issued in order that
development may commence, .

CommentlllY to the ordinance describes, in Section 109, a development rights bank, a mechanism
by which the local government purchases development rights before they are applied to receiving
parcels, retains them permanently In order to prevent developinent, or sells them as appropriate
in order to make a profit or direct developmeni ofa certain character to a specific area. Whether
this Is ali appropriate role for local government or should be left to nonprofit organizations (e,g"
land trusts) is matter for local discussion and debate, Ro ordinance language is provided,

, althOUgh the description in the commentary should be sufficient for loCI\! government officials to
_draft language establishing the bank.

PrimlllY Smart Growth Principle Addressed: Preserye open space and farmland
Secondary Smart Growth Principle Addressed: Direct-development towards existing
communities ' ,,-

101. PUl')lOfe8

The purposes ofthis ordinance are to:

(a) preserve open space, scenic views, critical and sensitive areas, and natural hazard. areas;



(b) conserve agriculture and forestry uses of land;

(c) protect lands and structures ofaesthetic, architectural. and historic signifioance;

(d) retain.open areas In which healthful outdoor recreation can occur:

(e) implement the comprehensive plan;

(f) ensure that the owners ofpreserved, conserved. orprotected land may make reasonable
use oftheir property rights by transfurrlng t~elr right to develop to eligible zones;

(g) provide a mechanism whereby development rights may be reliably transferred; and

(h) ensure that development rights are transferred to properties in areas or districts that have
adequate community fucillties, including transportation. to accommodate additional
development.

Comment: The local government may tailor this list o/purpos,!s to itsparticularplanning goals.
andobjectives or leave it with a wide range o/pulposes and implement the ordinance to achieve
specific goals andobjectives. .

102. Authority

This ordinance is enacted pursuant to the authority granted by [cite to state statute or local
government qharler or similar law].

Comment: It is important to 'determine whether the local government has legal aUthority to
enact a TDR program because rwt all local governments in all states have identicalpowers. In
addlJion. enabling legislation/or TDR may require that the transfers be done in a certain
mannerother than Is described In this model.

103.. Definitions

As used in this ordinance, the following words and terms shall have the meanings specified
herein:

"Development Rlghfll" mean the rights ofthe oWller of aparcel ofland. under land
development regulations. to configure that parcel and the structures thereon to a particular
density for residential uses or floor area ratio for nonresidential uses. Development rights
exclude the rights to the area ofor height ofa sign.

Comment: Unless sign area andheight are excludedfrom the definition o/"development
rights, .. it Is possible to tran.ifer them to anolherparcel, resulting in larger or taHer signs. In

Section 4.6 Model Tnwfior ofDov.lopmml RJghts (IDR) Ordinance
Modol Smart LandD..../opm.nt R.gu/altolM
Interim PAS Report, 0 American PIIlJllling Association. March 2006
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some cases, development rights might extend to Impen>ious surface coverage, anda tramfer of
such rights wouldallow more extensive lot coverage. .

"Density" or "Net Density" means the result ofmultiplying the net area in acres times
43,560 square feet per acre and then dividing the product by the reqUired minimum number
ofsquare feet per dwelling unit required by the zoning ordinance for a specific llSe district.

"Density" or "Nci Density" is expressed as dwelling units per acre or per neit acre

''Floor Area" means the gross horizontal area ofa floor ofa building or structure measured
from the exterior walls or from the centerline ofjlarty walls. "Floor Area" includes the floor
area ofaccessory buildings and struciures. .

"Floor Area Ratio" means the maximum amount offloor an:a on a·lot or parcel expressed
as a proportion of the net area ofthe lot or parcel.

"NetArea" means the total area ofa site for residential or nonresidential development,
excluding street rights-of-way and other publicly dedicated improvements, such as pedes,
open space, and stormwliter detention and retention facilities, and easements, covenants, or
deed restrictions, that prohibit the Construction ofbuilding on any part of the site. "Net
area" Is expressed·in eIther acn;s or square feet.

["Overlay District" mearts a district superimposed over one or more zoning districts or parts
ofdistricts that imposes additional requirements to those applicahle for the underlying zone.)

Comment: This definition is only necessary ifthe TDR designation is accomplishedvia an
overlay district. .

''Receiving District" means one or more districts In which the development rights ofperoels
in the sending district may be used.

"Receiving Parcel" means a parcel of land in the receiving district that is the subject ofa
transfer of development rights, where the owner ofthe parcel is receiving development
rights, directly or by in~rmedlate transfers, from a sending parcel, and on which increased
density and/or Intensity is allowed by reason of the transfer of development rights;

"Sending District" means one or more districts in which the development rIghts ofparcels in
the district may be deSignated for use in one or more receiving districts;

"Sendlng·Parcel" means a parcel ofland In the sending district that is the subject ofa
transfer ofdevelopment rights, where the owner of the parcells conveying development
rights ofthe parcel, and on which th?se rights so conveyed are extinguished and may not be
used by reason ofthe transfer ofdevelopment rights; and .

"Transfer ofDeveiopment Rights" means ilie procedure prescribed by'this ordinance
whereby the owner ofa parcel In the sending district may convey development rights to the
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owner ofa parcel.ln the receiving district or other person or entity, whereby the development
rights so conveyed are extingoished on the sending parcel and may be exercised on the
receiving parcel in eddition to the development rights already existing regarding that parcel
or.may be held by the receiving person or entity.

Comment: Thia definition recognizea that development rights may be sold to an entity (e.g.,
the local government or a. nonprofit organization) that will hold them Indefinitely.

"Transferee" means the.person or legal entity, Including a person or legal entity that owns
property in a receiving district, who purchases the. development rights.

"Transferor" means the landowner ofaparcel in a sending district.

104. Es1ablishment ofSending and Reuivlng Dlmlcts.

[Alternative 1: Amend the zoning map using overlays}

(I) The [local legislative body] may establish sending and receiving districts as overlays to
the zoning district map by ordinance in the manner ofzoning district amendments. The
[planning director] shall cause the official zoning district map to be amended by overlay
districts to the affected properties•. The designation '''IDR-S'' shall be the title ofthe overlay
for a sending district and the designation 'WR-R" shall be the title ofthe overlay for a
receiving district.

Comment: When azoning map /!I amended, {Jne practice Is to /is.tthe ordinance number andthe
enactment date in a box on the map, along with the signatures ofthe planning director and the
clerk ofthi local leg/!llative body (e.g., the clerk ofcouncil). This allows for an easy reference If
there shouldbe arty later questions about whether the map amendment accurately ref/ecta the
legal description in the ordinance.

(2) Sending and receiving districts established pursuant to Paragraph (I) shall be consistent
with the local comprehensive plan.

[Alternative 2-8pecifji zoning districts that can serve as sending and
receiving diStricts]

(I) 'The following zoning districts shall be sending districts for the purpD'ses of the trlUlsfer of
development rights progr~: . .

[list names ofdistricts]

(2) The following zoning districts shall' be receiving districts for the purposes ofthe transfer of
development rights program:

Scotion 4.6 Model Transfer ofDev~lopmenl RIghts (TOR) Ordinance
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[list names ofdistricts]

Comment: Since the sending andreceiving diltncts are being established (lJ part ofthe
ordinance rather than through separate overlays, the localgovernment wouldneedto make a
declaration ofcomiltency with the comprehensive p/(mfor such districts as part ofthe
enactment ofthese 'tWo paragraphs.

105. Right to Transfer Devel~pmentRlgbts

(1) Each transferor shall have the right to sever all or a portion ofthe rights to develop from the
parcel in a sending district and to sell, trade, or barter all or a portion ofthose rights to a
transferee consistent with the purposes ofSection 101 above.

(2) The transferee may retire the rights, resell them, or apply them to property in a receivIng
district In order to obtain approval for development at a density or intensi1y ofuse greater than
would otherwise be allowed on the land, up to the maximum density or Intensity indicated In
Table I.
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Table 1
Maximum Density and Intensity ,Allowed In Zoning Distrlcts throngh Transfer of

Development Rights (TD,R)

Nole: Districi names, densilles, and in/ensilies we hypolhellcol examples only.

ZOlling f)i .... tril'l

Title
":1\ i11I1111I

Iknsil.\·
ill I)\\dlillg

( nils Per Nt't
;\rrl'

!\-fHximllllJ

IIIll'llsily
i II Floor Arca

ltllio

1\laxillllllll
J)clIsily wilh

Till{

;\'laxilllllJl1

'"h'llsity ill
Flour i\n';1

Ratio willi
Tim

R-l 4 8
R-2 8 16
R-3 16- 32
C-l 0.2 0.4
C-2 1.0 2.0
C-3 2.0 4.0
C-4 4.0- 8.0
I-I 0.75 1.5

(3) Aity transfer ofdevelopment rights pursuant to this ordinance authorizes only an Increase In
maximum density or mmdmum floor area ratio and shall not alter or waive the development
standards Dfthe receiving district, including standards for floodplains, wetlabds, and [olher
environmenlally sensllive areas]. Nor shall it allow a use otherwise prohibited in a receiving
distriet.

Comment: -In some cases, il may be desirable 10 allow Ihe transfer oflhe right 10 addIlionai
Impervious surface coverage on a sile. For example, !fa certain zoningdimicll/mils lhe
anwrml ofswfaceparking by a maximum imperviOus surfaceparking ralio andaddilional
pwking Is needed. Table I should be OInJJmled 10 aU/horlze Ihls.

-106. Determination orDevelopment Rights; Issuance orCertiOeate

(I) The [zoning administrator] shall be responsible for:

(a) determining, upon application by a transferor, the development rights that may be
transferred from a property in a sending dlstrlct to a property in a receiving-district and
issuing a transfer ofdevelopment rights certificate upon application by the transferor.

(b) maintaining permanent records ofall certificates issued, deed restrictions and
covenants recorded, and development rights retired or otherwise extinguished, and
transferred to speclflc properties; and

(c) making available forms on which to apply for a trans~er ofdevelopment rights
certificate. -
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(2) An application for a transfer ofdevelopment rights certificate shall contain:

(a);a certificate oftitle for the sending parcel prepared by an attorney licensed to practice
law in the state of [name ofstale];

(b) [five] c,opies ofa plat ofthe proposed sending parcel and a legal description ofthe
sending parcel prepared by [licensed or registered] land surveyor;

(c) a statement ofthe type and number ofdevelopment rights in tennsofdensity,or FAR
being transferred from the sending parcel, and calculations showing their determination.

(d) applicable fees; and

(e) such additional'infonnation required by the [zoning administrator] as necessary to
detennine the'number ofdevelopment rjghts that quality for transfer

Comment: A local govemment should consult with Its law director or other legal counsel to
determine the requirements for an app/lcaJlon/or a TDR. Consequently, 'his paragraph as well
as otherSections a/the ordtnance may needto be revised to refleel state-specific Issues
coneemlng realproperty law and local conditions.

(3) A transfer ofdevelopment rights certificate shall identity:

(a) the transferor;

(b) the transferee, ifknown;

(c) a legal description ofthe sending parcel on which the calCUlation ofdevelojlment
rights is based;

(d) a statement ofthe number ofdevelopment rights in either dwelling units per net acre
or square feet of nonresidential floor area eligible for transfer;

(e) ifonly a portion ofthe total development rights are being transferred from the
sending property, a statement ofthe number ofremaining development rights in either
dwelling units per net acre OJ; square feet ofnonresidential floor space remaining on the
sending property;

(I) the dele ofissuance;

(g) the signature ofthe [zoning administrator]; and

(h) a serial n,umber assigned by the [zoning administrator].

Section 4.6 Model Transfer ofDevelopmelJl Rights (TOR) OnIlnance
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(4) No transfer ofdevelopment rights under this ordinance shall be recognized by the [local
government] as valid unless the instrument oforiginal transfer co!1tains the [~ning

administrator's] certification.

107. Instrumen18 ofTransfer

(I) An instrument oftransfer shall conform to the requirements ofthls Section. An instrument
oftransfer, other than an instrument'oforiginal transfer, need not contain a Jegal description or
plat ofthe sending parcel.

(2) Any, instrument oftransfer shall contain:

(a) the names ofthe transferor and the transferee;

(b) a certificate oftitle for the rights to be transferred prepared by an attorney licen~ to
practice law in the state of[name ofstate]; , , '

(c) a covenant the transferor grants and assigns to the transferee and the transferee's
heirs, assigns, and successors, and assigns a specific number ofdevelopment rights from
the sending parcel to !)Ie receiving parcel;

(d) a covenant by which the transferor acknowledges that he has no further use or right of
use with respect to the development rights being transferred; and '

(e) [a/QI other relevant irfonnal/on or covenants].

(3) An instrument oforiginal transfer is required when a development right is initially set>arated
from a sending parcel. It shall contain the information set furth in paragraph (2) above and the
following in,formation: '

(a) a legal description and plat ofthe sending parcel prepared by a licensed surveyor
named in the Instrument;

(b) the transfer ofdevelopmeni rights certificate described in Section 106 (4) above.

(c) a covenant indicating the number ofdevelopment rights remaining on the sending
parcel and stating the sending parcel may not he subdivided or developed to a greater
density or intenSity than pennitted by the remaining development rights;

(d) a covenant that all provisions ofthe i'nslrument oforiginal transfer shall run wi,th and
bind the sending parcel and may be enfurced by the [local government] and [list other
parties, such as nonprojitconservatlon organizations]; and

(<I) [indicate topics ofother covenants, as appropriate].

'.
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(4) Ifthe instrument is not an Instrnment oforiginal transferi it shall include information set
forth In paragraph (2) above and the following information:

(a) a statement that the transfer is an intermediate transfer ofrights derived from a
sending parcel described in anlnstrnment oforiginal transferldentified by Its date. names
ofthe original transferor and transferee, and the book and the page where it is recorded In
the [land records ofthe county].

(b) copies and a listing ofall previous intermediate lnstrnments ofminsfer IdentIfied by
its date. names ofthe original transferor and trimsferee. and the book and the page where
It is recorded In the [land records ofthe county).

(5) The local government's [law director] shall review and approve as to the form and legal
sufficiency ofthe following instrnments in order to affect a transfer ofdevelopment rights to a
receiving parcel: '

(a) An instrument oforiginal'transfer

(b) An Instrument oftransfer to the owner ofthe receiving parcei

'(c) Instrument(s) oftransfer between any intervening transferees

Upon such approval. the [law director] shall notlfythe transferor or his or her agent. who shall
record the instruments with the, [name ofcounty official responsible fur deeds and land records]
and shall provide a copy to the [county assessor]. Such Instruments shall be recorded prior to
release ofdevelopment permits, including building pennils. for the receiving parcel.

Comment: The procedures in paragraph (5) may need to ~e modifiedbasedon the structure of
local govemmentln aparticu/arslale and the responsibllilies ofgovernmental officlalsfor land
records and assessments. 17Ie importanlpolnlls thai the TDRs must be pennanently recorded,
and the properly ofthe owner ofthe sendingparcel. the value afwhlch Is reduced because ofthe
tran.rfer, shouldbe assessed only on the basis oflis remaining value.

108. Application ofDevelopment Rights to a Receiving Parcel

(1) A person who wants to use davelopment rights on a property in a receiving district up to the
maximums specified in Tabie I in Section 105 above shall submit an application for the use of
such rights on a receiving parcel. The application shall be part ofan application for a
development pennlt. In addition to any other lnfonnation required for the development permit,
the application shall be accompanied by: ' ' '

(a) an affidavit of intent to transfer development rights to the property; and

(b) either ofthe following:

Section 4.6 Model Transfer ofDevelopment Rights (fDR) Ordinance
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I. a certified copy ofa recorded instrument ofthe original transfer ofthe .
development rights proposed to be used and any intermediate instruments oftransfer
through which the applicant became a transferee ofthose rights; or .

2. a signed written agreement between the appilcant ·and a proposed original
transferor, which contains information required by Section 106(2) above and in which
the proposed transferor ftgrees to execute an instrument ofSUch rights on the proposed
receiving parcel when the use ofthose ·rlghts, as determined by the issuance ofa
development pennit, .is tlnally approved,

(2) The [local government] may grant preliminary subdivision approval ofa proposed
development inoorporating additional development rights upon proofofownership of
development rights and covenants on· the sending parcel being presented to the [local .
government] as a condition precedent to tinal subdivision approval,

(3) No final plat ofsubdivision, including minor subdivisions, shall be approved and no
development permits shall be issued for development involving the use ofdevelopment rights
unless the applicant has demonstrated that:

(a) the applloant will be the bona flde owner ofall transferred development rights that
will be used for the construction ofadditional dwellings, the creation ofadditional lots, or
the creation ofadditional nonresidential floor area;

(b) a deed oftransfer for each transferred development right has been recorded in ihe
.chain oftitle 6fthe sending parcel and such instrument restricts the use ofthe parcel in
accordance with this ordinance; and

(0) the development rights proposed for the subdivision or development have not been
previously used. The applicant shall submit proofln the form ofa current title search
prepared by an attorney licensed to practice law in the state of[name ofstate] .

109. Development Rights Bank [optlonalj

Comment: This sectiolJ s/wuldestablish a development rights banlr, otherwise referred to as 0
"TDR Bank." The loca! govemntent or any other existing or designated entily may operate the
bank. The TDR Bank. should'

'~. have the power to purchase andsell orconvey development rights, subject to the local
legislalive bOdy's·approval; .

• have the power to recommend to the 10cailegislaJive bodyproperly where the local
government shouldQ£quire development rights by condemnaJion; .

• have the power, to holdindefinitely any development rights It possesses/or conservation
or otherpUlposes;

• receive donations 0/development rightsfrom any person or entily; and
• receive/undingfrom the local government, the proceedsfrom the sale a/development

rights, or grants or donations/rom any source,
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No model ordinance l(mguage for the creation ofthe TDR bank is providedhere because the
specifics qfsuch must be determined by thB operating enlily.
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FAINBARG & FEUERSTEIN
129 W. WILSON·ST.

SUITE 100
COSTA MESA, CA 92627

949-722-7400
949~722-8855 FAX

July 29, 2011

Kimberly Brandt, Community Development Director
City ofNewport Beach
3300 Newport Boulevard
Newpol't Beach,CA92663

Re: Newpott Beach Countl·y Club (UNBCC prOpet1y")
Formel' Balboa Bay Club Racquet Club ("BBCRC propelty")

Dear Ms. Brandt:

The purpose of this letter is to;advise you of our concems, as ownel'S of the above-referenced
prope11ies, in connection with the scheduled August 4, 2011 Planning Commission hearing set to
address the Golf Realty Plans for these propelties and to addl'ess the competing plans of the
International Bay Club ('fIBC") for the NBCC property.

We, the undersigned, represent 50% afthe owners ofthe above referenced propel1ies, who are the
Fainbarg FamilyTrust ('IFFT"), which owns twenty-five (25%) percent ofeach oftheproperties and
is managed byIrving M. Chase, and the Mira Mesa Shopping Center-West and the Mesa Shopping
Center-East e'Mira Mesa"), which also own twenty-five (25%) pcrcent of each property and are
managed byElliot Feuerstein. The other owner is GolfRealty Fund (uGolfRealty"), represented by
Robert 0 Hill. All owners hold their interests as tenant in common, and as tenants in common we
have never given Mr. 0 Hill the right to pUI'SUC plans he has presently formulated, We have advised
you ofthis on June 20, 2011, and we have also advised your counsel, Michael TOrl'eS, ofthis through
our counsel on July 14,2011. In fact, we believe that Mr. 0 Hill has submitted plans in violation of
the City requirements that an OwnerAffidavit be fiJled out and signed by all owners. Ifyou will look
at your flies, you will see that (1) we nevel' signed any such Owner Affidavit, (2) we were never
listed on any such affidavit as an owner, and (3) we were never copied on any of the numerous
transmittals Mr. 0 Hill sent to the City in favor of the GolfRealty plans and opposing the plans of
OUl' long-term tenant, mc.

We oppose the Golf Realty plans, and we favor the mc plans. Moving first to the plans for the
tennis property, as we explained long ago to Mr, 0 Hill, we believe the GolfRealtyplans for tennis

mburns
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club property should l"Cviscd to be primarily residential in oharaoter, This is in keeping with
slll'l'Ounding use~ and we understand there are 20 residential units still available in the Newport
Center to support this use. We believe that the plans for a 27 unit hotel bllngalow~ and an upgrade
of the tennis plub with an expensive spa. a new club house, a stadium tennis COllrt, and a new
swimming pool, are highly uneconomic and unfeasible, We have no confidence that a tenant for
either the hotel 01' the tennis club could be found who would pay rents to in any wayjustify the cost
of these improvements (which 0 Hill estimated in 2007 would exceed $5,000,000). Despite OUl'
l'equests~ Mr. 0 HiJI has never presented us with a pl'oposed lease fi'om any tenant to justify these
impl'Ovements~ and mc refused to support this project explaining in a letter it copied to the City 011

September 18,2008 that it did not view the tennis club business flS a growth industry and was not
prepared to continue to operate the tennis club lInder..G HiIPs plans. MI'. 0 Hill by expl"Css
agreement has no right to spend any money on improvements to the pl'Opelties, and we will not be
agreeing to make the improvements he seeks through his plans. Fm1her, we understand that HHR
NewpOIt Beach~ LLC may own the 27 hotel units which GolfRealty intends to use for this plan, and
has not consented to the taking of its units. Proceeding any further with GolfRealty's plans thwarts
the intentions of50% ofthe owners ofthis propel1y, would never result in any plans proceeding to
build out, Rnd would be pointless,

Moving to the competing plans for the NBCC property, we~ both as owners of 50% ofthe property
and as 50% ofthe signing landlords under IBC's Jease, fully support me's plans and oppose Golf
Realty's competing plans fOl' the golfcourse propelty. The reasons are many. First, IBC has a lease
on this property until December 31, 2067, The property owners have no right to build anything on
the propelty for another 56 years. Under sections 5.0land 5.10 of file lease~ IBC has the right to
submit plan fOI' improvement, and the right to make those improvements it wishes, with the landlord
parties having only the right to approve the plans. which will not be unreasonably withheld. IBe is
~he propel' party to be submitting this application, not Golf Realty.

mc's plans are, in our opinion, consistent with the historical and the intended use for this property~

and will be a vast improvement to both the function and the aesthetics of the properly. We have
reviewed the Response to Public Comments conccllling me's plans, and are satisfied that any
comments made by GolfReaJty or its fl'iends have been properly addressed, In many insfances~ mc
has made changes to its plans to ameliorate any propel' concel'l1S, such as by removing its upper
parking area. moving the proposed clubhouse closer to the golfcourse, and reducing retaining wall
heights. The proposed landscaping will improve flethetics dramatically over cUtTent conditions, as
will the new prairie style clubhouse. We have.no problem with the proposed size ofthe clubhouse,
and are pleased that IBC wants to make this course truly world class. IBC~s plans should be moving
forward without delay or fUl1her interference by 0 Hill and GolfRealty Fund.

We oppose Golf Realty Fund's plans for the NBCC propeIty because it had no business, in our
opinion, in even submittingsuch plans, and its plans will not be built eitller by IBC 01' by the owners.
IBC C8nl1ot be expected to build plans it does not want, and we would never approve spending funds
for implementing these plans either, 0 Hill and Golf Realty have no right to pl'Oceed unilaterally,
We also object to the GolfRealty Plans as they eliminate a road that has long served the Armstrong
Nurser'y. mc's plans keep this mad in place. with the addition of a great amount of additional
plantings to improve everyone's view. We oppose the GolfRealty plans as they dramatically reduce



the size of the new clubhouse me says that it needs, We trust mc knows what it needs in this
regard, and would not be proposing (0 build and pay for a largel' clubhouse unless it had carefully
thought (his th~'ougl~, We expect alllandholdct's to benefit from this improvement.

In closing, we request that the City suspend all processing of the PC Text entitlements for NBCC
and BBCRC filed by 0 Hill until such time that the cmrent litigation between a Hill, FFT and
Mira Mesa is adjudicated orotherwise settled by the tenant-in-common ownership entities, and until
all the property owners ofthe NBCC and BBCRC submit an application for entitlement, as the City
regulations require, We believe that !Iny a Hill seemed development entitlements will cause great
harm to FIT and Mira Mesa and do not wish for the land to be burdened with development
entitlements that they I~ave not approved, ..

ILYTRUST
2

By:-:-----:"~+=-~-_
h'ving M. lase, as l'epresentntive of the Trustee of
The Fainbarg Family
Trust, dated April 19, 1982

MESA SHOPPING CENTER~EAST,

a California General Partnership

MIRA MESA SHOPPING CENTER~WEST,
a California General Partnership

~ZBy' ~~~~
Elliot Feuerstein
Managing General PIll'tnOl'

cc David Hunt, Esq, (City of Newport Beach)
Michael TOI'res, Esq, (City ofNewport Beach)
Patrick Alford (City of Newpot't Beach)
Rosalinh Ullg (City ofNewpol't Beach)
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August 4,2011

Newport Beach Planning Commissioners
Newport Beach Planning Commission
City ofNewport Beach
3300 Newport Boulevard
Newport Beach, CA 92658

650 Town Center Drive, 20th Floor

Costa Mesa, California 92626-1925

Tel: +1.714.540.1235 Fax: +1.714.755.8290

www.lw.com

FIRM / AFFILIATE OFFICES
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Milan

Re: Proposed Transfer of Development Rights from Newport Beach Marriott Hotel
(Anomaly 43) to Newport Beach Country Club (Anomaly 46); Project File
No. PA2005-140

Dear Commissioners:

We represent HHR Newport Beach LLC ("Host"), which owns the Newport Beach
Marriott Hotel at 900 Newport Center Drive. The hotel site is designated as Anomaly 43 in the
City of Newport Beach's ("City") General Plan. On July 22,2011, we submitted a letter
opposing Golf Realty Fund's proposal to transfer development rights for 27 hotel units from
Anomaly 43 to the Newport Beach Country Club site (Anomaly 46). The staff report for Golf
Realty Fund's proposed project does not address our earlier letter.

This letter emphasizes two key points:

• The development intensity for the hotel units that Golf Realty Fund proposes to
transfer is very valuable-both for sale to other landowners and for potential
development at the Marriott.

• Golf Realty Fund's proposed project may have significant environmental impacts
and needs to be studied in an environmental impact report to comply with the
California Environment Quality Act ("CEQA").

I. HOST'S DEVELOPMENT RIGHTS ARE VALUABLE PROPERTY

The development rights Golf Realty Fund is trying to take from Host are valuable
property rights. As described in the enclosed affidavit of Gerard Haberman, the current market
value for the development rights for each hotel room is in excess of $150,000 ifthe rights were
transferred to another property owner. The value of the right to build 27 hotel units that Golf
Realty Fund is trying to take is over $4 million, perhaps materially. In addition, the development
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rights are valuable to Host for potential future development. Newport Center and Fashion Island
is an extremely desirable location, and the applicable height limits would allow Host to build an
additional hotel tower on its property.

Granting Golf Realty Fund's proposed transfer of Host's valuable development rights
would constitute a taking ofHost's property, requiring the payment of compensation to Host.!

II. GOLF REALTY FUND'S PROPOSED PROJECT MUST COMPLY WITH CEQA
AND BE SUBJECT TO AN ENVIRONMENTAL IMPACT REPORT

CEQA requires an environmental impact report to be prepared for any project that may
have a significant environment impact. The standard of review for a mitigated negative
declaration is very strict?

If there is substantial evidence in the whole record supporting a
fair argument that a project may have a significant nonmitigable
effect on the environment, the lead agency shall prepare an
[environmental impact report], even though it may also be
presented with other substantial evidence that the project will not
have a significant effect.

If there is any substantial evidence that a project may have a significant impact, the City
must prepare an environmental impact report.

Golf Realty Fund's project may have significant impacts, and must be analyzed in an
environmental impact report. Indeed, the City's own consultant acknowledged in the project's
technical report for air quality that "construction activity dust emissions are considered to have a
cumulatively significant impact."

Because the South Coast Air Basin is non-attainment for PMl 0, the air quality study
makes clear that a project has a significant cumulative impact even if its PMI0 emissions fall
below South Coast Air Quality Management District's emission thresholds. Therefore, the
project has a significant cumulative impact on PMlO. Any additional PMI0 emissions will make
already unacceptable PMI0 levels worse. This is true even ifmitigation reduces the PMI0
emissions from the project. It is not clear why the mitigated negative declaration does not adopt
the same conclusion as the air quality study on the significance of PMl 0 emissions. It may be
that it is making a "de minimis" finding, which is unacceptable under CEQA.3 The air quality
study's conclusion that the project has significant cumulative impacts related to PMl 0 is
substantial evidence supporting a fair argument that the project may have significant impacts.
Therefore, the City must prepare an environmental impact report for the project.

2

3

Kavanau v. Santa Monica Rent Control Bd. (1997) 16 Cal.4th 761, 775.

Pocket Protectors v. City ofSacramento (2004) 124 Cal.AppAth 903,927.

Communities for a Better Environment v. California Resources Agency (2002) 103
Ca1.AppAth 98, 117 (de minimis findings for cumulative impacts are prohibited).
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LATHAM&WATKI N SLLP

We have enclosed an expert report by KLR Planning describing other significant impacts
that the project may have, including impacts related to aesthetics, biological resources,
greenhouse gas emissions, land use compatibility, noise, recreational facilities, and traffic. The
City must prepare an environmental impact report to analyze these potential impacts.

* * *
Please do not hesitate to contact me at (71 755-8168 to discuss these comments.

Paul N. Smganella
of LATHAM & WATKINS LLP

Enclosures

3
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AFFIDAVIT OF GERARD E. HABERMAN

In Objection to the Proposed Transfer of Development Rights from the City of Newport
Beach General Plan Anomaly 43 to Anomaly 46 as part of the Newport Beach Country

Club (Golf Realty Fond) Application, City of Newport Beach Project File No. PA2005-140
August 4, 2011 Planning Commission Meeting

I, Gerard E. Habennan, do hereby declare under penalty ofperjury as follows:

1. I am employed by Host Hotels & Resorts, L.P., which is the sole owner ofllllR
Newport Beach LLC ("HHR"), as the Senior Vice President, Development, Design and
Construction. My responsibilities include the negotiation of the sale ofcertain excess land and
development rights owned by HHR at the Newport Beach Marriott Hotel, which is located at 900
Newport Center Drive. I have been in my current position since October 2008. I have more than
20 years ofexperience in the real estate development business and have worked in a variety of
roles on a variety ofprojects across the United States. I have perfonned feasibility and fmaricial
analysis, secured entitlements, managed design and construction, negotiated transactions and
managed joint ventures. I have experience working in the development of master planned
communities, residential communities, golfcourses, and vacation ownership resort properties.

2. As such, I have first-hand knowledge ofall matters referred to herein, except
where stated on infonnation and belief, and, if called upon to do so, could and would testify
truthfully thereto.

3. HHR owns the Newport Beach Marriott. which is designated as anomaly 43 in the
Newport Beach General Plan. The Newport Beach General Plan and Zoning Code allow the
hotel site to be developed with up to 611 hotel rooms. The Newport Beach Marriott is currently
developed with 532 hotel rooms, and therefore HHR has an entitlement to build an additional 79
hotel rooms on the site, or to transfer the right to build 79 units to another landowner in
accordance with the City ofNewport Beach's Municipal Code.

4. HHR has received notice ofthe August 4,2011 Planning Commission public
hearing to consider the approval of an application filed by Golf Realty Fund to transfer
development rights for 27 hotel rooms from our property to anomaly 46 in the Newport Beach
General Plan, the Newport Beach Country Club property. This proposed transfer would
facilitate the development of 27 hotel' units on the Newport Beach Country Club property.

5. To date, Golf Realty Fund has not approached HHR to discuss the proposed
transfer ofdevelopment rights. HHR had no knowledge of this proposed transfer prior to
receiving the Planning Commission notice. HHR has not been asked to consent to the transfer of
its development rights, and HHR does not consent to the transfer of its development rights.

6. HHR's rights to transfer the entitlement to another landowner are very valuable.
During May 2011, I spoke with other developers in the City ofNewport Beach that own
properties that co.uld receive our rights to build an additional 79 hotel rooms. Through
conversations and correspondence, I learned that the market price is in excess of$150,OOO for
the development rights for each hotel room. Based on my knowledge of the Newport Beach



market, my experience in the industry, and conversations with brokers and developers, I believe
this is a floor on the value ofthe development rights, and they could sell for a greater amount
even in the current conditions. The real estate development market is currently significantly
depressed, and with a modest recovery, I expect that the value of these development rights would
be significantly higher.

7. Based on the current, depressed real estate market and the expression of interest
HHR has received for the development rights without actively marketing them, the value of the
development rights for the 27 units that Golf Realty Fund seeks to transfer to its property is at
least $4,050,000. Using the same conservative assumptions, the current value for all 79 hotel
rooms is at least $11,850,000. If the units were sold together or if the development rights were
actively marketed, I believe the current value could be more, potentially significantly more. I
believe that the current value of the development rights is significantly depressed below what the
market value may be in the near future as the economy recovers from the current recession.

8. Furthermore, HHR's rights to build an additional 79 hotel rooms on its own
Newport Beach Marriott Hotel site are very valuable. A 300 foot high rise height limit applies to
the Newport Beach Marriott Hotel site. I understand that very limited areas of the City of
Newport Beach may be developed to that height. Even within Newport Center, only a few
properties may be developed to 300 feet HHR's development rights, combined with this high
rise potential, would allow the Newport Beach Marriott Hotel site to be developed with an
additional hotel tower, or perhaps a residential tower, featuring ocean and golf course views in
.the extremely desirable location ofNewport CenterlFashion Island. I believe that the long-term
potential value of these development rights for HHR's own use is significant.

9. In spite of the high value of this asset owned by HHR, Golf Realty Fund appears
to seek transfer of the development rights with no consent by HHR and no compensation to
HHR.

10. HHR opposes GolfRealty Fund's proposed transfer ofHHR's valuable asset to
Golf Realty Fund's property designated as anomaly 46 in the Newport Beach General Plan, or to
any other property without the express consent of HHR. HHR has not consented to any transfer
of its development rights.

11. It is evident that the rights are valuable, with a minimum value ofover $150,000
per unit. But further research into the market, a formal appraisal, or active marketing could show
them to be significantly more valuable. We ask that the Planning Commission reject GolfRealty
Fund's proposed transfer ofHHR's valuable development rights without HHR's consent.

I declare under penalty ofperjury under the laws ofCalifomia and the United States that
the foregoing is true and correct.

Executed on this~ay of August, 2011, at Bethesda, Maryland.

By 4tt~RMAN
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KLR PLANNING 
Newport Beach Country Club (PA 2005-14) 

Review of Initial Study/Mitigated Negative Declaration and Associated Technical Studies/Documents 
Prepared for:  HHR Newport Beach LLC 

 
BACKGROUND AND UNDERSTANDING 
Golf Realty Fund is proposing redevelopment of the 145-acre Newport Beach Country Club, located at 1600 – 
1602 East Coast Highway, Newport Beach, California.  According to the Initial Study, the project site is 
developed with golf and tennis facilities.  The golf club portion of the site includes an 18-hole golf course; a two-
story, 23,460 square foot clubhouse; and an additional 9,010 square feet in ancillary uses, including cart barn, 
snack bar, restrooms, greens keeper shop, and starter shack. Parking is provided for 420 cars in the adjacent 
parking lot.  The tennis club portion of the site includes 24 tennis courts and a 3,725 square foot clubhouse.  
Parking for the tennis club is provided in a 125-car parking lot.   
 
The proposed project would modify these uses by demolishing the existing golf clubhouse and the existing tennis 
clubhouse and eliminating 17 of the 24 tennis courts.  Six of the existing tennis courts would remain, and a new 
stadium center court would be added, for a total of seven tennis courts.  Thirty-eight parking spaces would be 
provided for the tennis club.  The existing tennis clubhouse and golf clubhouse would be replaced with the 
construction of a larger golf club house (35,000 square feet in size) and a new tennis clubhouse of the same size as 
the existing tennis clubhouse (3,725 square feet).  The project also introduces new uses on the project site, 
including 27 short -term vacation rentals (the Bungalows), five single-family residences (the Villas), a spa/fitness 
center/pool, and banquet and event space.    
 
The City of Newport Beach has conducted environmental review for the project under the California 
Environmental Quality Act (CEQA).  An Initial Study (IS) has been prepared for the project, and the City intends 
to adopt a Mitigated Negative Declaration (MND).  The purpose of this review of the IS/MND and associated 
technical studies and documents is to determine the adequacy and completeness of the IS/MND, based on the 
requirements of CEQA.   
 
In preparation of this report, the following documents have been reviewed: 
 

1. Notice of Intent to Adopt a Negative Declaration, City of Newport Beach; 9/16/2010 
2. City of Newport Beach Environmental Checklist Form for Newport Beach Country Club Planned 

Community (PA2005-140); 9/16/10 
3. Draft Newport Beach Country Club Planned Community District Plan; May 5, 2011 
4. Air Quality Analysis, Newport Beach Country Club Project, City of Newport Beach, California; Giroux 

& Associates; July 23, 2009 
5. Preliminary Hydrology Report for Vesting Tentative Track Map 15347, Newport Beach, CA; Adams-

Streeter Civil Engineers Inc.; July 13, 2009 
6. Traffic and Parking Evaluation for Newport Beach Country Club Clubhouse / Tennis Improvement 

Project in the City of Newport Beach; Kimley-Horn and Associates, Inc.; August 2009 
7. Noise Analysis, Newport Beach Country Club Project, City of Newport Beach, California; Giroux & 

Associates; July 23, 2009 
8. Newport Beach Country Club Parking Supply Analysis; LSA Associates Inc.; August 20, 2008 
9. NPDES Technical Study for Newport Beach Country Club Planned Community District Plan; Adams-

Streeter Civil Engineers, Inc.; January 14, 2009 
10. Phase I Environmental Suite Assessment, Newport Beach Country Club Planned Community; Partner 

Engineering and Science, Inc.; April 3, 2009 
11. Geotechnical Report for Newport Beach Country Club; GMU Geotechnical, Inc.; May 2, 2008 
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12. Memorandum: Revised Preliminary Geotechnical Design Parameters for the NBCC Planned Community, 
Newport Beach Country Club, Newport Beach, California; GMU Geotechnical, Inc., April 25, 2008 

13. City of Newport Beach General Plan; July 25, 2006 
14. City of Newport Beach Local Coastal Program Coastal Land Use Plan; February 5, 2009 
15. City of Newport Beach Zoning Code, Title 20 
16. City of Newport Beach Policy K-3, Implementation Procedures for the California Environmental Quality 

Act 
17. City of Newport Beach Planning Commission Staff Report, August 4, 2011, Agenda Item 2:  Newport 

Beach Country Club (PA2005-140) 
18. City of Newport Beach Planning Commission Staff Report, August 4, 2011, Agenda Item 3:  Newport 

Beach Country Club (PA2008-152) 
 
Additionally, a visit to the project site was conducted on July 22, 2011. 
 
GENERAL COMMENTS 
The analysis in the IS is flawed in several aspects. The City should require that an Environmental Impact Report 
(EIR) be prepared to adequately evaluate the full range of project impacts, correctly analyze cumulative effects, 
and evaluate project alternatives.  The general areas of concern are summarized below and then elaborated on in 
other sections of this letter report. 
 

1. INCONSISTENCIES/INACCURACIES IN THE PROJECT DESCRIPTION 
The Project Description is not consistent throughout the IS and the technical studies.  Without a 
consistent project description, the validity of the analysis is questionable.  For example: 
 
 On page 2 of the IS, the project description associates the spa/fitness center with the Bungalows, 

implying that the spa/fitness center is ancillary to the vacation home units.  Page 7 of the Traffic and 
Parking Evaluation report (Kimley-Horn and Associates, Inc., August 2009) identifies a spa 
associated with the tennis club.  The Parking Analysis (LSA Associates, Inc., August 20, 2008) states 
that the fitness center would be available for use by members and guests of the Bungalows and tennis 
club members.   
 

 The discussion of Proposed Improvements on page 2 of the IS Project Description includes “concierge 
and guest meeting facilities”.  The Parking Analysis identifies a 3,034 square foot dining room and 2,567 
square feet of banquet space to be located at the golf clubhouse.  These facilities would serve 
residents of the Villas, the Bungalows, and members of the tennis club.  The facilities would also be 
available for “private events sponsored by a golf member.”  As such, the banquet/event space is a separate 
use on the site, and it is unclear whether this use is the same as the “concierge and guest meeting facilities.”  

 
 The NPDES Technical Study references “golf clinics” and “a venue for association meeting and/or educational 

retreats.”  These uses are not addressed in the IS Project Description and, therefore, are not 
adequately evaluated in the analysis of environmental effect.  

 
 Page 80 of the IS includes a reference that the project requires an amendment to the Land Use 

Element of the General Plan.  However, the plan amendment is not described in the Project 
Description of the IS.  

 
The details of these project features are essential in evaluating project impacts, particularly those related 
to traffic, parking, and air quality.   
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2. PROJECT SPLITTING 
 Golf Realty Fund and International Bay Clubs are each proposing projects for the Newport 
Beach County Club site.  Though there are some potential conflicts between the proposed projects, both 
projects could be built with minor adjustments.  The MND has failed to study the combined 
environmental effects of building both projects.  The result is that the public is not informed about the 
true environmental impacts of the Newport Beach Country Club project and the MND understates the 
impact of the overall project.   
 
Notably, the staff report supports the City issuing approvals that would allow both Golf Realty Fund’s 
and International Bay Clubs’ proposed projects to be built.  According to the staff reports, staff 
recommends a project that is larger than either Golf Realty Fund’s or International Bay Clubs’ proposed 
projects—and that is larger than was studied in the MND.  Considering both the Golf Realty project and 
the International Bay Clubs' project, the result would be the construction of the following elements: 
 
 56,000 square foot golf clubhouse;  
 7 tennis courts;  
 3,725 square foot tennis clubhouse;  
 5 villas (single-family residences);  
 27 bungalows (hotel units).  
 
Obviously, such a project has not been studied in the MND and cannot be approved under the existing 
MND.  Even if this were not staff’s preferred alternative, the overall project (combining Golf Realty 
Fund’s and International Bay Clubs’ proposals) needs to be studied together in a single EIR so that the 
project’s true impacts are clearly disclosed to the public and not understated.   
 
Furthermore, staff’s very recommendation is to “consider the applicant’s request and potential alternatives.”  An 
EIR is required to evaluate project alternatives.  Therefore, the MND cannot be adopted for the project, 
and an EIR must be prepared that evaluates project alternatives such that the decision maker has the 
appropriate environmental document on which to base its discussion and decisions. 
 

3. MISSING CUMULATIVE IMPACTS ANALYSIS 
Similarly, the MND has no analysis of cumulative impacts.  This is a particularly egregious error under 
CEQA where, as here, there are two proposed projects that are parts of the same overall project.  
(Citizens Assn. for Sensible Development of Bishop Area v. County of Inyo (1985) 172 Cal.App.3d 151, 
166.)  
Moreover, there are other development proposals in proximity to Golf Realty Fund’s proposed project.  
Golf Realty Fund’s proposed project could contribute to cumulative impacts with these other proposed 
projects, even if it did not have its own direct impacts.  The MND does not give the City and the public 
adequate information to assess Golf Realty Fund’s project’s contribution to cumulative environmental 
impacts.   
 
While the MND does address the Mandatory Findings of Significance, its response to CEQA Initial 
Checklist item XVIII. b) – Does the project have impacts that are individually limited, but cumulatively considerable? – 
cannot be supported by the discussion in the Initial Study or the technical reports.  There is a reasonable 
likelihood that, when considered with the effects of past projects, the effects of current proposals, and 
the effects of probable future projects, Golf Realty Fund’s proposed project will have a number of 
significant cumulative impacts.  Unfortunately, the City has not provided adequate information for the 
public to assess this.  But it is highly likely that the project could have significant cumulative impacts 
related to traffic, land use, loss of recreational facilities, visual impacts, water quality, and noise.  The City 
must study the project’s cumulative impacts on all resource areas in an environmental impact report.   
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Notably, the City’s air quality consultant actually did find that the project causes a significant cumulative 
impact related to air quality: “Because of the PM-10 non-attainment status of the air basin, construction 
activity dust emissions are considered to have a cumulatively significant impact.”  (P. 20 of Air Quality 
Analysis.)  Given that the project is known to have significant cumulative impacts for air quality, it is 
incumbent on the City to analyze the project for other potential cumulative impacts.   

 
4. UNDERESTIMATION OF PROJECT IMPACTS 

Technical studies prepared for the project underestimate the project’s potential impacts by ignoring 
certain elements of the proposed project.  For example, is there dining space that could be used for 
events and therefore generate traffic and parking needs to be analyzed in Traffic and Parking Evaluation?  
How will the banquet and event spaces be used? Are there traffic and parking needs associated with 
tournaments, golf clinics, and/or education retreats?  And what traffic and parking impacts result when 
all facilities are used at the same time? 

 
 
SPECIFIC COMMENTS – INITIAL STUDY/MITIGATED NEGATIVE DECLARATION 
 

1. PROJECT DESCRIPTION 
The Project Description lacks sufficient detail to understand the project’s design features, site design, and 
architecture.  While the Project Description includes project statistics and phasing, it does not include 
descriptions, photographs, or rendering of the future structures.  In fact, the only exhibits relative to 
project design included in the Project Description are those showing the project phasing and proposed 
landscaping.   
 
Additionally, the description of the proposed project is not consistent throughout the IS and in the 
technical studies.  For example, on page 41, Aesthetics (1.c.), the maximum height of the golf clubhouse 
presented in this paragraph is 53.5 feet.  However, Table 1 (page 4) identifies the maximum height as 50 
feet.  The Project Description includes a spa/fitness area. The IS refers to a fitness center; elsewhere, this 
project element appears to be described as a spa.  The Parking Supply Analysis refers to a pool; however, 
the Project Description does not mention a pool.  The Land Use discussion (page 80 of the IS) 
references a Plan Amendment; however, the Project Description does not include a Plan Amendment as 
one of the project actions.  These inconsistencies make it difficult to review the IS and technical studies 
and evaluate and understand project impacts.  Inconsistencies should be corrected throughout the 
document. 
 

2. AESTHETICS 
The evaluation of impacts relative to Aesthetics lacks an analysis of the project’s design features and 
architecture and how those will fit into the surrounding community, and it is impossible to determine if 
the project would substantially degrade the existing visual character of the site and it surroundings.  The 
proposed project includes a large building (the golf course clubhouse) that will be up to 50 feet tall and 
approximately 11,500 square feet larger than the existing building.  It also includes 27 new hotel units and 
five new single-family housing units.  These are all significant additions to a project site with a low degree 
of development.  The aesthetics of the project site and surrounding community will be substantially 
altered. The proposed landscaping will take time to mature and to soften the views. The project will result 
in a more densely developed Country Club which will result in reduction in the aesthetic quality of the 
area.  The tennis courts are open facilities that act to provide open space in the area.  The reduction in 
the number of tennis courts, and therefore open space, will only degrade the aesthetics of the area.  An 
alternative site plan should be evaluated that opens up the villas and provides view corridors through the 
project similar to that which occurs with the existing tennis courts. An EIR is required to address project 
alternatives such as this. 
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The MND does not include view simulations with the initial and mature landscaping, so the public and 
the City lack adequate information to assess the project’s aesthetic impacts.  Despite this lack of 
information, the likelihood that the project may block or obstruct sensitive views cannot be determined 
with information presented in the MND, and it is likely that the project will have a significant impact on 
the viewshed.  Accordingly, the City must prepare an EIR that more fully analyzes the project’s impacts 
on aesthetics and community character. 
 

3. AIR QUALITY 
Page 15 of the Air Quality Analysis (Giroux & Associates, July 23, 2009) states, “construction activity dust 
emissions are considered to have a cumulatively significant impact.”  Because the South Coast Air Basin is non-
attainment for PM10, the air quality study makes clear that a project has a significant cumulative impact 
even if its PM10 emissions fall below South Coast Air Quality Management District’s emission 
thresholds.  Therefore, the project has a significant cumulative impact on PM10.  Any additional PM10 
emissions will make already unacceptable PM10 levels worse.  This is true even if mitigation reduces the 
PM10 emissions from the project.  It is not clear why the MND does not adopt the same conclusion as 
the air quality study on the significance of PM10 emissions.  It may be that the MND is making a “de 
minimis” finding, which is unacceptable under CEQA.  The air quality study’s conclusion that the project 
has significant cumulative impacts related to PM10 is substantial evidence supporting a fair argument that 
the project may have significant impacts.  Therefore, the City must prepare an environmental impact 
report for the project.   
 
The MND brushes aside impacts to sensitive receptors. It is likely that junior tennis players or junior 
golfers use the Country Club facilities and would be exposed to various air pollutants during 
construction.  Impacts to sensitive receptors should therefore be evaluated in an environmental impact 
report.   

 
4. BIOLOGICAL RESOURCES 

In conducting a review of the environmental documentation and associated materials for the Newport 
Beach Country Club project, a site visit was conducted.  The property includes many mature trees, some 
of which will likely be removed to allow for the expanded project.  Mature trees provide nesting 
opportunities for migratory birds and their removal or disturbance may cause a significant environmental 
impact.  The City should analyze this potential impact in an environmental impact report for the project.     

 
5. GREENHOUSE GAS EMISSIONS 

Page 61 states:  “Because the Proposed Project will generate fewer GHG emissions than are generated under existing 
environmental conditions . . . it can be fairly stated that under any (global climate change) threshold which would be 
permitted by CEQA, the Proposed Project will not have a significant impact on global climate change.”  This statement 
may not be true.  As noted below, the MND appears to use very aggressive and unrealistic assumptions 
about the number of trips the existing tennis courts produce (trips generate much of the project’s 
greenhouse gases).  A more realistic assessment of traffic may show that the project emits more 
greenhouse gases than the existing development.  Similarly, a more realistic assessment of the proposed 
project’s traffic may show that the project’s other air quality impacts are worse than the MND describes.  
These potential impacts should be studied in an environmental impact report.   

 
Page 62 includes a discussion of speculation and CEQA Guidelines Section 15145.  The use of 
speculation as a way to reason away GHG emissions is inappropriate.  Global climate change is now 
accepted as a reality, and increases in GHG emissions contribute to worsening the effects of global 
climate change. 
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6. LAND USE 
The land use discussion states that the PC District regulations set the maximum height limit at 50-feet.  
The project is inconsistent with the draft regulation in that its maximum height is 53.5 feet.  However, 
the IS fails to discuss whether this exceedence in height results in a significant impact relative to land use 
or aesthetics. 
 
The Land Use discussion also relies on the conclusion of the Traffic and Parking Evaluation and the 
Newport Beach Country Club Parking Supply Analysis (LSA, August 20, 2008).  As presented below, 
these analyses are flawed and in need of revisions.   

 
The proposed transfer of development rights would violate the City’s Zoning Code.  The City’s Zoning 
Code allows a transfer of development rights if certain enumerated conditions are met.   Among those 
conditions are that the owner of the transferor site must enter into a legally binding agreement that is 
recorded against its property: 

Legal Assurances.  A covenant or other suitable, legally binding agreement shall be recorded 
against the decreased site assuring that all of the above requirements will be met by the current 
and future property owners.   
 

City of Newport Beach Municipal Code, § 20.63.080 (adopted November 1998).  A legally binding 
agreement cannot be recorded against the transferor’s property without its consent.  This section of the 
Zoning Code also requires the City to make additional, specific findings before approving a transfer of 
development rights.   
 
Similarly, the project requires a General Plan amendment and Zoning Code amendment to reflect the 
transfer of development intensity from Anomaly 43 to Anomaly 46.   
 
The MND does not analyze any of these required elements.  If, as it appears, the City is not going to 
require consent from the owner of the transferor site, is not going to require a General Plan amendment 
and Zoning Code amendment, and is not going to make the required findings, this will have significant 
land use implications.  Most immediately, these requirements are designed to minimize land use conflicts 
from transfers of development rights.  If the City does not follow its own procedures, the transfer 
involved in this proposed project could have land use impacts.  Perhaps more importantly, by approving 
this project and its proposed transfer of development rights, the City would be setting a precedent.  The 
City would be saying that any landowner can transfer development intensity from other landowners 
without following the requirements of the General Plan and Zoning Code. This precedent would have 
wide-ranging, largely negative impacts throughout the City on planning and land use issues.  Indeed, there 
is no reason for the City to even engage in planning if it views potential development intensity as 
“floating” and able to be transferred without following the Zoning Code and General Plan.  The City 
should study the impacts of the proposed transfer for this project, and for the precedent it sets, in an 
EIR.   

 
7. NOISE 

Issue question b) addresses the potential for excessive ground vibration or noise levels and concludes that 
there would be no significant impacts.  Under the best case scenario, demolition and construction would 
occur over a 36-month period, assuming that all work at both the golf club and tennis court would occur 
concurrently.  Worst case, demolition and construction could take 80 months, if work is done separately 
at the golf club and tennis club.  In addition, the project involves the use of a rock crusher, which will 
crush asphalt and other materials for use in the development of the proposed project.  Given the 
project’s proposed demolition and construction activities and the duration that those activities could 
occur, it is questionable that impacts relative to ground borne vibration and noise would be less than 
significant and would not, at least, require mitigation.  This should be studied in an EIR. 
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8. RECREATION 

The project is not consistent with the General Plan Recreation Element.  Development of the Bungalows 
will lead to the elimination of active recreational open space through the demolition of 17 tennis courts.  
The Newport Beach General Plan at page 8-7 includes a description of the City’s recreational facilities 
and counts among those facilities private recreational uses stating, “Private facilities, including yacht 
clubs, golf courses, and country clubs are also facilities that serve residents of Newport Beach.”   
 
The General Plan at page 8-11 discusses the recreational issues and needs of the Newport Beach 
community.  The section notes that, “[o]ther identified facility needs include bike and pedestrian trails, 
lighted tennis courts, dog parks, tot lots/playgrounds, golf driving range, public marine recreational and 
educational facilities, and public restrooms.” The General Plan has identified a recreational need in the 
community for tennis courts, and notes that private facilities help to serve the recreational needs of 
Newport Beach families.  The project will result in a reduction in the number of tennis courts available at 
the country club. The demolition of these courts is likely to shift the demand for tennis court space from 
the Country Club to the already burdened public recreational facilities in the City.  Therefore, the project 
will result in further burdens being placed on public recreational facilities which is contrary to the policies 
in this Element of the General Plan.  
 
In addition, General Plan policy R 1.7 (page 8-40) directs the City to coordinate with owners of private 
parks to conduct City recreation programs on private parkland.  Similarly, policy R5.1 (page 8-44) directs 
the City to, “Utilize non-City recreational facilities and open space (e.g., Newport-Mesa Unified School 
District, county, and state facilities) to supplement the park and recreational needs of the community. 
Maintain the use of existing shared facilities, and expand the use of non-city facilities/amenities where 
desirable and feasible.”   Approval of the Project would undermine the ability of the City to coordinate 
public use of the tennis courts at the Country Club which would be contrary to the General Plan policy. 
 
The MND fails to analyze whether the project’s removal of tennis courts will overburden other tennis 
courts in the City.  Given the large reduction in tennis courts (17 courts), it is likely that other tennis 
courts within the City will face much increased use, which could lead to their wearing out and needing to 
be replaced early or pressure for additional tennis courts to be built elsewhere.  The City should analyze 
the project’s impact on recreational facilities in an environmental impact report.    

 
9. TRANSPORTATION/TRAFFIC 

The discussion of traffic impacts associated with the project rely on the conclusion that the project would 
result in less trips than are generated by existing development on the project site.  The analysis must also 
include an evaluation of the impact the project’s trips have on the surrounding circulation network.  The 
travel patterns for hotel trips and trips for tennis club users may be very different and create different 
demands on the circulation system. Until a detailed traffic analysis is completed, there is not enough 
information in the record on which to base the conclusion.  
 
Moreover, the MND relies on trip generation rates from a manual to establish the number of trips the 
tennis courts currently generate.  The MND did not measure the trips generated from the tennis courts, 
even though it would have been easy to do and is typically how existing traffic conditions are established.  
Given that the tennis courts are apparently underutilized (and thus are being eliminated), it seems likely 
that the trip generation rates used to estimate the traffic generated by the tennis courts exaggerates the 
traffic the courts actually generate.  If traffic from the tennis courts is overestimated, then the project’s 
traffic impacts would be understated in the MND.   
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The City should prepare an EIR for the project in which it measures the existing traffic baseline and uses 
that to analyze the project’s traffic impacts.  Without such an adequate baseline, the project’s actual 
impacts on traffic are unknown and unknowable.     
 
Relative to the discussion of construction traffic under issue question d), the project’s construction 
scheduled is extremely long – 36 months as best case and 80 months as worst case.  With such a long 
construction schedule, it would seem that local traffic will be interrupted for an extended period of time.  
This should be addressed under the discussion of increased hazards. 

 
10. MANDATORY FINDINGS OF SIGNIFICANCE 

As presented above, there are substantial inaccuracies, inconsistencies, and lack of analysis in the IS, 
which influence the determination in the Mandatory Findings of Significance.  For example, under issue 
question (a), the fact that the IS does not address the potential that mature trees provide nesting areas for 
migratory birds, leads to a conclusion of “Less than Significant” that is not supported. 
 
At the same time that the proposed Newport Beach Country Club project is being evaluated for 
environmental effects, a competing project is also being proposed by a different applicant for the golf 
club portion of the project site.  That project proposes demolition of the existing golf clubhouse and 
construction of a new golf clubhouse and ancillary facilities resulting in 70,038 square feet – more than 
twice the size of the new golf clubhouse proposed by Golf Realty Fund.  An EIR should be prepared that 
considers the cumulative effects that could result should the City approve International Bay Clubs’ 
competing proposal for a 70,038 square foot golf clubhouse and Golf Realty Fund’s proposal to expand 
other uses on the project site. 

 
SPECIFIC COMMENTS – TECHNICAL STUDIES 
 
TRAFFIC AND PARKING EVALUATION 

1. Page 5, Table 2 – Project Trip Generation – Table 2 includes a quantification of traffic associated with 
the project, based on the proposed uses.  However, all uses proposed for the project are not included in 
Table 2.  For example, the project includes a fitness center and a spa (and perhaps a pool).  (Note:  It is 
unclear in the Project Description to the IS if these are three separate uses or one facility.)  Additionally, 
the project includes banquet and event space and perhaps a dining room.  Traffic associated with these 
uses is not included in the overall traffic assessment.  These uses are separate from other uses proposed 
for the project and could generate traffic in addition to the trips shown in Table 2.  A traffic analysis 
should be prepared that accurately evaluates all traffic associated with the proposed project.  
 

2. Page 5 states, “Since the proposed Newport Beach Country Club project will generate less daily traffic and peak hour 
traffic than the existing development on the site, no analysis of the project’s traffic impact on the surrounding street system is 
necessary.”  Without an analysis of traffic impacts based on the existing conditions today (i.e., a baseline 
derived from on-the-ground observations), it is impossible to determine if traffic generated by the project 
would impact roadway segments and/or intersections.  If there is the potential for traffic from the 
project to impact already congested roadways and/or intersections, significant impacts could result, 
despite the project’s relatively small contribution.  A traffic analysis is required for the project to 
determine the project’s impacts on traffic circulation in the project area. 

 
3. Page 7, Table 3 – Table 3 identifies parking requirements for the project.  However, Table 3 does not 

include parking required for banquets and other events.  Furthermore, the amount of parking required 
for the Bungalows (1 space per unit, plus 2) underestimates the project’s parking needs.  That rate is 
derived from the Newport Beach Country Club Parking Supply Analysis prepared by LSA (August 20, 
2008).  The Parking Supply Analysis states, “Many of the two-bedroom bungalows may be occupied by a family or 
group traveling together and therefore would not typically require two parking spaces.”  An equally likely scenario is 
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that families or groups would rent a two-bedroom bungalow and arrive in separate vehicles, requiring 
more than one parking space per unit.  Additionally, the Parking Supply Study assumes that the spa 
(fitness center) and pool are amenities for the Bungalow guests, who will already be parked in spaces to 
serve the Bungalows.  In reality, though, as stated in the Parking Supply Analysis, “The fitness area is 
primarily used by members and guests of the Bungalows, but may also be used by members of the Tennis Club.” 

 
4. Page 9 addresses a “parking easement” with the adjacent Corporate Plaza West development.  However, 

there is no discussion of the details of that arrangement.  How is the parking guaranteed?   
 

Additionally, the Traffic and Parking Evaluation states that “in the event that a large gathering occurs during 
weekday business hours, which would cause the parking demand to exceed the parking supply on a typical weekday, a 
separate Parking Management Plan would be required to address off-site parking needs”.  This implies that there is the 
potential for a significant parking impact that would be mitigated through a Parking Management Plan.  
However, the IS does not include such a mitigation measure, and there is no discussion relative to the 
contents of the Parking Management Plan.  Therefore, the impacts have the potential to be significant 
and unmitigated.  

 
NOISE 

1. Page 8 states that “Outdoor recreational activities at the Country Club are generally very low key (tennis and golf) and 
represent a continuation of existing activities.  No impact analysis was therefore conducted for outdoor recreation”.  While it 
may be true that recreational activities associated with the proposed project are low key, the Noise Report 
should include an evaluation and conclusion as to whether those activities generate significant noise levels 
in the surrounding environment.   
 

PARKING SUPPLY ANALYSIS 
1. Page 1 and 2 - The amount of parking required for the Bungalows (1 space per unit, plus 2) 

underestimates the project’s parking needs.  That rate is based on the assumption that “Many of the two-
bedroom bungalows may be occupied by a family or group traveling together and therefore would not typically require two 
parking spaces.”  An equally likely scenario is that families or groups would rent a two-bedroom bungalow 
and arrive in separate vehicles, requiring more than one parking space per unit.   
 

2. The Parking Supply Analysis assumes that the spa (fitness center) and pool are amenities for the 
Bungalow guests, who will already be parked in spaces to serve the Bungalows. In reality, though, as 
stated in the Parking Supply Analysis, “The fitness area is primarily used by members and guests of the Bungalows, 
but may also be used by members of the Tennis Club.” 

  
3. The Parking Supply Analysis addresses other uses that are not described in the Project Description of the 

IS.  For example, page 3 of the Parking Supply Analysis references “shotgun” golf tournaments. Page 2 of the 
study states that the fitness center would be available for use by members and guests of the Bungalows 
and tennis club members, and identifies a 3,034 square foot dining room and 2,567 square feet of 
banquet space to be located at the golf clubhouse.  These facilities would serve residents of the Villas, the 
Bungalows, and members of the tennis club.  The facilities would also be available for “private events 
sponsored by a golf member.”  The NPDES Technical Study references “golf clinics” and “a venue for association 
meeting and/or educational retreats.”  It is unclear if the Parking Supply Analysis anticipates all of these uses.  
Additionally, there is no discussion of the potential parking needs if all proposed facilities are in use at 
one time and/or tournament(s) are also occurring.   

 
4. Page 4 of the Parking Supply Analysis addresses a “parking easement” with the adjacent Corporate Plaza 

West development, which would provide 554 parking spaces to be used on evenings, weekends, and holidays 
and references large events and large gatherings.  There is no analysis as to whether the additional 554 spaces 
would adequately serve any additional parking needs for the project.  Additionally, there are no controls 
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that events at the Newport Beach Country Club which might require additional parking would, in fact, be 
limited to evenings, weekends, and holidays.  Neither the Parking Supply Analysis nor the IS explain how the 
parking arrangement with Corporate Plaza West is implemented for the project and what City 
involvement there is in the lease arrangements.  Therefore, it is inappropriate to assume that adequate 
parking would be available, and a potentially significant impact associated with parking could result from 
the project.  

 
PHASE I ENVIRONMENTAL SITE ASSESSMENT 

The Phase I Environmental Site Assessment is “based on the planned continued use as a golf course” and 
concludes, “no further investigation is likely warranted at this time.”  However, the project proposed an 
intensification of uses on the project site.  As specifically stated in the Phase I Environmental Site 
Investigation, “Soil sampling would be recommended prior to any redevelopment of the subject property.”  Therefore, 
soil testing should be conducted, a new Phase I Environmental Site Assessment should be prepared, and 
the IS should be revised to document the findings of the new Phase I Environmental Site Assessment.  
 

AIR QUALITY ANALYSIS 
 

1. Page 14 states “Dust is typically the primary concern during construction.”  It is unclear if the Air Quality Analysis 
includes impacts associated with the demolition and crushing activities.  The Air Quality Analysis should 
include air quality impacts associated with demolition and rock crushing activities, as well as construction.   
 

2. Page 15 acknowledges that only the construction schedule for the tennis club portion of the project was 
available, and that the Air Quality Analysis assumes a similar construction schedule for the golf club 
portion of the project.  The Air Quality Analysis should be revised to clearly address both construction 
schedules.   

 
In reviewing the IS and Project Description, it is unclear if construction for the project overlaps (34 to 36 
months) or occurs in a consecutive manner (80 months).  If construction overlaps, impacts to air quality 
could be worsened.  If construction is consecutive, impacts could be long-term in nature.  Even with the 
shortest of construction schedules (34 to 36 months), construction impacts will occur for an extended 
period of time.   

 
3. Page 15 states “construction activity dust emissions are considered to have a cumulatively significant impact.”  Yet the IS 

states that there would be no significant air quality impacts.  An environmental impact report should be 
prepared that analyzes this significant cumulative impact and the entire project.   

 
4. Page 15 states, “There are few sensitive receptors within 100 feet from the project construction perimeter”.  This implies 

that there are some sensitive receptors that could be adversely affected by fine particulates.  If that is the 
case, an evaluation of potential health risks to those “few sensitive receptors” should be conducted.  
These potential impacts should be evaluated in an EIR.   

 
5. Page 16 – The table included on page 16 applies to the tennis club portion of the project.  Is it reasonable 

to assume that similar equipment would be required for the golf club portion of the project?  If not, what 
additional impacts could be expected from the golf club portion of the project? 

 
6. Page 18 includes an unsupported analysis of potential health risks associated with diesel exhaust 

particulates, dismissing impacts by stating “the toxicity of diesel exhaust is evaluated relative to a 24-hour per day, 
365 days per year, 70-year lifetime exposure.  Public exposure to heavy equipment emissions will be an extremely small 
fraction of the above dosage assumption . . . Any public health risk associated with project-related heavy equipment 
operations exhaust is therefore not quantifiable, but small”.  If the public health risk is “not quantifiable”, how 
can it be concluded to be “small”?  Additionally, if construction occurs over an 36-month period (best 
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case scenario) or an 80-month period (worst case scenario), exposure to diesel particulates would occur 
over a long period of time.  Given the lengthy construction period and lack of conclusive evidence 
regarding health risk from diesel particulates, the Air Quality Analysis should be revised to include a 
health risk assessment and an EIR should be prepared that includes this analysis. 

 
7. Pages 19 and 20 address potential operational impacts of the project.  That analysis is based on the 

information provided in the Traffic and Parking Evaluation prepared for the project.  However, as 
discussed above, that evaluation is flawed and underestimates traffic associated with the project.  
Therefore, the evaluation of operational impacts must be revised to account for additional trips 
associated with the spa, fitness center, banquet facilities, event space, dining room, tournament play, golf 
clinics, association meetings, and educational retreats.    

 
8. Page 20 and Table 5 – The URBEMIS2007 model used to calculate area source and operational 

emissions should be updated to reflect actual project completion dates.  With a minimum 36-month 
construction schedule, the project will not be complete by 2012.  Additionally, the result contained in 
Table 5 should not be evaluated against the existing project.  Instead, a determination should be made as 
to whether emissions levels exceed SCAQMD thresholds.   

 
GREENHOUSE GAS EMISSIONS 

 
1. Page 25 states, “all GHG emissions are considered to have a cumulative global impact.  Implementation of reasonably 

available control measures is recommended . . . Measures that reduce trip generation or trip lengths, measures that optimize 
the transportation efficiency of a region, and measures that promote energy conservation within a development will reduce 
GHG emissions.”  The discussion goes on to recommend three GHG reduction measures: 

 
 Construct new commercial building to LEED specification. 
 Promote solid waste minimization and recycling. 
 Incorporate fast-growing, low water use landscape to enhance carbon sequestration and reduce water 

use. 
 
The GHG analysis does not provide any conclusion relative to whether the project results in significant 
impacts.  It is unclear if the project is implementing any of these measures.   
 
Additionally, there is no discussion in the Air Quality/GHG Analysis or in the IS regarding project 
design features that promote sustainable development.  Such features could help reduce the project’s 
GHG emissions.  For these reasons, it is unclear whether the project has successfully mitigated its 
cumulatively significant GHG impacts.  The City should study the project’s GHG emissions in an 
environmental impact report.   

 
PRELIMINARY HYDROLOGY REPORT 

The following potential impacts should be analyzed in an EIR: 
 

1. Page 4 – The Preliminary Hydrology Report identifies the need for upsizing an existing storm drain.  
Does the project include upsizing the storm drain?  If not, would any impacts on drainage (such as 
flooding) result? 
 

2. Page 4 – The project requires construction of a new 30-inch RCP on an adjacent property.  Has the 
adjacent property owner agreed?  If not, is there a potential for impacts? 
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CONCLUSION 
The Newport Beach Country Club Initial Study lacks sufficient detail and information, fails to evaluate project 
impacts against the existing environmental conditions, underestimates the potential for project impacts by 
ignoring project features which may generate traffic and parking and contribute to air quality impacts and GHG 
emissions, makes erroneous conclusions that are in conflict with or cannot be support by technical studies, 
ignores requirements of the Migratory Bird Act, and lacks an adequate evaluation of aesthetic and community 
character impacts.  The City should prepare an EIR to fully analyze the project’s potential impacts, thoroughly 
analyze the potential for cumulative impacts, and evaluate project alternatives that could reduce or avoid 
potentially significant environmental impacts.   
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Additionally, Ms. Ruggels is accustomed to working with applicants and clients with seemingly impossible schedules. She is 
experienced in developing work programs which meet the project’s scheduling challenges through efficient management techniques 
including, but not limited to, conducting tasks in a concurrent manner; close and regular coordination with the Project Team, City 
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!!   Environmental Impact Report (EIR) 
!!   Supplemental/Subsequent Environmental Impact Report 
!!   Program Environmental Impact Report

 
Ms. Ruggels’ knowledge of CEQA and NEPA is well recognized by her peers and respected by her clients.  She is often requested 
to participate as a panel member in local annual CEQA conferences at both the “nuts and bolts” and the advanced levels.  Ms. 
Ruggels believes that the only way to stay in-step with the constantly changing world of environmental review and land 
development is to regularly attend workshops and conferences that provide current policy review and update, as well as state-of-
the art approaches to addressing environmental analyses and provide for innovative planning tools.  Most recently, Ms. Ruggels has 
attended conferences focusing on sustainability and urban design, global climate change, water resources and availability, and 
changing regulations related to reducing greenhouse gas emissions and carbon footprint. 
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